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July 27, 2018 JUL 31 20]8

Andrew Wheeler

Acting Administrator of the Environmental Protection Agency
Environmental Protection Agency

Mail Code: 1101A

Office of the Administrator

1200 Pennsylvania Avenue, N.W.

Washington, D.C. 20460

Wheeler.Andrew@epa.gov

Ryan Zinke

Secretary of the Interior

U.S. Department of the Interior

1840 C Street, N.W.

Washington, D.C. 20240
Secretary_of_the_interior@ios.doi.gov

Mike Stoker

Regional Administrator of the Environmental Protection Agency, Region 9
75 Hawthorne Street

San Francisco, California 94105

r9.info@epa.gov

Eileen Sobeck, Executive Director

California State Water Resources Control Board
P.0. Box 100

Sacramento, California 95812
Eileen.Sobeck@waterboards.ca.gov

Tina White

City Manager

City of Poway

13325 Civic Center Drive
Poway, California 92064

Sent via certified and electronic mail

Page | 1



Ex. (b)(6); Personal Privacy]

Ex. (b)(6); Personal Privac (SBN Bl . (b)(6); Personal

Ex. (b)(6); Personal Privacy

Re: Notice of Violations of the Clean Water Act and Endangered Species Act by the City
of Poway in San Diego County, California; 60-day notice of intent to sue

To whom it may concern:

When the City of Poway incorporated as a general law city in San Diego County in December
1980, Poway Municipal Water became part of the City structure, including its earthen dam in Warren
Canyon near the base of Mount Woodson. The dam, 160 feet high and 1,060 feet wide, created a 72-
acre lake over a blue-line stream called Warren Creek. This reservoir, now known as Lake Poway, serves
as a local emergency water supply and is able to store over one billion gallons of water at one time.}
While 99.5% of the water from Lake Poway is imported by the San Diego County Water Authority, the
remaining half of percent of water originates almost exclusively from two blue-line streams, one coming
from the Mount Woodson cornerstone, the other coming from the Rock Haven Cornerstone. From these
streams, the reservoir has been designed to capture millions of gallons of water every year originating as
water runoff after storms as well as natural spring water emanating from both Mount Woodson and
Rock Haven. Inevitably, with this storm and spring water, sediment along with other pollutants are
transported through these streams and into Lake Poway. Unfortunately, over a period of years and
without sustainable management, sediment deposits will gradually displace the volume area that was
previously used for water storage, until eventually the reservoir becomes completely filled with
sediment. As water storage is lost, the beneficial uses that depend on storage — such as water supply
and flood control — also will decline and eventually will be lost.

Under the Clean Water Act, the City of Poway is responsible for ensuring that pollution does not
lead to the loss of the beneficial uses of Lake Poway. However, the City has not been adhering to the
various permits that it has procured under the Clean Water Act for its point-source activities in the Lake
Poway area and its upstream storm sewer system (MS4) feeding the lake. The City’s discharges from its
point sources within its MS4, including three recently rebuilt earthen crossings over tributaries above
Lake Poway, have caused and have threatened to cause pollution into Lake Poway. The City has also
conducted unauthorized dredging and filling activities in waters of the United States and has added an
unpermitted non-stormwater discharge pipe into its MS4 above Lake Poway. The City has failed to
prepare a storm water pollution prevention plan and has failed to implement poliution control
technologies and other best management practices to prevent past and future impure storm water

101t inlake Poway,t water from the reservoiris oc sionally pulled into the Lester J.
Bergland Water Treatment Plant via a pipe for transformation into drinking water. Poway’s water
treatment works plant is at a separate location from Lake Poway. On average, Poway’s drinking water
system moves 8.65 million gallons of water each day through 269 miles of pipe, and the vast majority of
this water is never placed in Lake Poway. Most of the untreated water that Poway purchases is diverted
from the Water Authority’s aqueduct directly into Poway’s water treatment plant. On the other hand,
some of the water in Lake Poway never becomes drinking water as water from the reservoir is
occasionally released from the dam via a spillway into the downstream portion of Warren Creek.
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discharges and sediment plumes into Lake Poway. Moreover, the City of Poway has failed to adhere to
its Habitat Conservation Plan’s mitigation requirements by properly accounting for its impacts to waters
of the United States through preservation of additional biological resources including restoration of
additional stream and wetland acreage following the destruction of its trail system into waters of the
United States and reconstruction of its new earthen stream crossings.

As a taxpaying citizen of Poway and its water district, as a recreational user of Lake Poway, and
as a landowner of a proposed 43-acre mitigation bank upstream of Lake Poway, | urge the United States
Environmental Protection Agency, the Department of the Interior, the Department of the Army, and the
State Water Board to address the City of Poway’s violations of its various permits issued under the Clean
Water Act and the Endangered Species Act as further described in this letter. | also urge the
aforementioned agencies to address the unauthorized hiking trails on my parcels of land that have been
constructed and maintained by the City of Poway in violation of state trespassing laws and in violations
of the Clean Water Act and Endangered Species Act as the unpermitted trails on my property cross a
blue-line stream feeding Lake Poway and contain endangered plant and animal species on the trails and
in the vicinity.

Furthermore, the Clean Water Act (CWA) and the Endangered Species Act (ESA) allow citizens to
bring suit in federal court against a municipality alleged to be in violation of these Acts. Section 505(b) of
the Clean Water Act, 33 U.S.C. § 1365(b), and Section 11(g) of the Endangered Species Act, 16 U.S.C. §
1540(g), both require that 60 days prior to the initiation of a civil lawsuit, citizens must give notice of
their intentions to sue. For alleged violations of both Acts, notice must be given to the alleged violator,
the Secretary of the Interior, the Administrator of the United States Environmental Protection Agency
(“EPA”), the Regional Administrator of the EPA, and the Executive Officer of the water poilution control
agency in the state in which the violations are occurring. By this letter, Poway citizen
hereby puts the City of Poway on notice that unless the City of Poway demonstrates that all
requirements of the Clean Water Act and Endangered Species Act were followed in the Lake Poway area
including the adjacent upstream and upland areas from January 20, 2017 to the present day,
Il intends to file suit in the United States District Court immediately following the expiration of the
required 60-day notice period, seeking declaratory and injunctive relief and civil penalties up to the
statutory amount of $52,414 for each violation per day of the Clean Water Act? and civil penalties of up
to $49,467 for each violation of the Endangered Species Act as discussed below and for any additional
similar violations that | may discover subsequently. In terms of injunctive relief, | will request that the
City of Poway excavate the sediment that has accumulated behind the dam within Lake Poway as a

ult of its activities, replace the culvert dirt crossir  with properly engineered bridges that will not
disintegrate as effluent during a heavy storm,? and undertake a stream restoration and wetland

240 CFR § 19.4, Table 2.

3 Bridges usually cause fewer environmental impacts than culverts because they may not alter the natural channel
form or require placement of fill in the channel. University of California Division of Agriculture and Natural
Resources, 2007. Rural Roads: A Construction and Maintenance Guide of California Landowners. Publication 8262.
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enhancement and enlargement project upstream of Lake Poway on parcel APN: to
compensate for the loss of wetlands and aquatic resources from Poway’s activities and to reduce
sediment pollution into Lake Poway. The proposed project, which is attached to this letter, includes
stabilizing two reaches of intermittent waterways within the property, using bioengineering techniques
to reduce erosion and sediment transport to receiving waters and to control peak flows, and
establishing native wetland vegetation within the floodplain of the waterways to enhance water
absorption.? The goals of the stream restoration/Best Management Practices project are to create
habitat and water quality mitigation credits that the City would be required to purchase to fulfill the
requirements of the City’s NPDES permits and to fulfil the requirements of the Department of the Army
permits needed for the City’s dredging and filling activities In U.S. waters including the future Lake
Poway Sediment Removal and Management Project.® | will also seek to enjoin the City to fulfill its
obligation to purchase conservation lands with endangered species and wetlands habitat for its
violations of the ESA.

If the City of Poway has any information suggesting that one or more of the violations outlined
below did not occur or is stated incorrectly, please provide that information to myself and to the
agencies, specifying the alleged violation in question.

A. Statutory and Regulatory Framework

1. The federal Clean Water Act (CWA) (33 U.S.C. § 1251 et seq.) of 1972 is the basic federal law
that addresses surface water quality control and protection of beneficial uses of water. The
objective of the CWA is to restore and maintain the chemical, physical, and biological integrity of
the nation’s waters through prevention, reduction, and elimination of pollution. The CWA
applies to discharges of pollutants into waters of the United States.

2. Section 301 of the CWA, 33 U.S.C. § 1311(a), prohibits the discharge of any pollutant in waters
of the United States by any person except in compliance with a National Pollutant Elimination
System (NPDES) permit issued under Section 402 of the CWA, 33 U.S.C. § 1342, or a Department
of the Army Permit for dredged or fill material issued under Section 404 of the CWA, 33 U.S.C. §
1344,

3. Section 502(5) of the CWA, 33 U.5.C. § 1362(5), defines “person” to mean an individual,
corporation, partnership, association, State, municipality, commission, or political subdivision of
a State, or any interstate body.

4 One reach would be a stabilized channel, and the other reach would be a constructed wetland and stabilized
channel section downstream of the wetland. See Exhibit A: Report by Tory Walker, Engineer.

5 Cf. Devil's Gate Reservoir Sediment Removal and Management Project, Public Notice/Application No.: SPL-2014-
00591, U.S. Army Corps of Engineers, Los Angeles District.
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4. Section 502(6) of the CWA, 33 U.S.C. § 1362(6), defines “pollutant” to mean dredged soil, solid

waste, incinerator residue, sewage, garbage, sewage sludge, munitions, chemical wastes,
biological material, radioactive materials, heat, wrecked or discarded equipment, rock, sand,
cellar dirt and industrial, municipal, and agricultural waste discharged into water.

5. Section 502(12)(A) of the CWA, 33 U.S.C. § 1362(12)(A), defines the term “discharge of

pollutants” to mean any addition of any pollutant to navigable waters from any point source.

6. Section 502(7) of the CWA, 33 U.S.C. § 1362(7), defines “navigable waters” as “the waters of the
United States, including territorial seas.” EPA’s implementing regulations at 40 C.F.R. § 122.2
further define “waters of the United States” to include, inter alia, adjacent lakes and tributaries
adjacent to navigable waters. “A water that otherwise qualifies as a tributary under this
definition does not lose its status as a tributary if, for any length, there are one or more
constructed breaks (such as bridges, culverts, pipes, or dams), or one or more natural breaks
(such as wetlands along the run of a stream, debris piles, boulder fields, or a stream that flows
underground) so long as a bed and banks and an ordinary high water make can be identified
upstream of the break.” The Supreme Court has also opined that a wetland must have an impact
on the quality of a downstream navigable-in-fact water to fall under the jurisdiction of the CWA
(known as the “significant nexus” test). Rapanos v. U.S., 547 U.S. 715, 759 (2006) (Kennedy, J.,
concurring); see In re Smith Farm Enterprises, LLC, CWA Appeal No. 08-02 (EAB, March 16,
2011), slip op. at 28-30.

7. Section 502(14) of the CWA, 33 U.S.C. § 1362(14), defines “point source” to mean any

discernible, confined, and discrete conveyance, including but not limited to any pipe, ditch,
channel, tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated animal
feeding operation, or vessel, or other floating craft, from which pollutants are or may be
discharged.

8. Section 402(p) of the CWA, 33 U.S.C. § 1342(p), requires NPDES permits for certain municipal

storm water discharges. EPA promulgated regulations at 40 C.F.R. § 122.26 to implement the
storm water permit provisions of Section 402(p).

9. “Storm Water” is defined as “storm water runoff, snow melt runoff, and surface runoff and

drainage.” 40 C.F.R. § 122.26(b)(13).

10. NPDES permits are required for discharges of storm water from a “municipal separate storm
sewer system (MS4) [which] means a conveyance or system of conveyances (including roads
with drainage systems, municipal streets, catch basins, curbs, gutters, ditches, man-made
channels, or storm drains)” owned by a city and designed for conveying storm water. 40 C.F.R. §
122.26(b)(8). An MS4 conveys only untreated stormwater. See 40 C.F.R. § 122.26(a)(7).
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Generally, the CWA requires point source discharges, including dischargers of storm water
associated with maintenance or construction activity, to comply strictly with water quality
standards. 33 U.S.C. § 1311(b)(1)(C).

CWA section 402(p) requires the EPA or authorized state to issue NPDES permits for storm
water discharges from MS4s to waters of the U.S. CWA section 402(p)(3)(ii) requires that NPDES
permits for storm water discharges from MS4s to “require controls to reduce the discharge of
pollutants [in storm water] to the maximum extent practicable [MEP], including management
practices, control techniques and system, design and engineering methods, and such other
provisions as the Administrator or State determines appropriate for the control of such
pollutants.”

Section 402(b) of the CWA, 33 U.S.C. § 1342(b) authorizes States with an EPA-approved NPDES
program to issue NPDES permits. The State of California, through its State Water Resources
Control Board (SWRCB), is a state approved under section 402(b) of the CWA to administer the
NPDES program, including the issuance of storm water permits within California.

Section 309(a)(3) of the CWA, 33 U.S.C. § 1319(a), provides, inter alia, that whenever, on the
basis of any information available to him, the Administrator finds that any person is in violation
of any permit condition or limitation implementing certain CWA sections in a permit issued
under Section 402 of the CWA, he shall issue an order requiring such person to comply with such
section or requirement.

Any person may petition the Director to require a NPDES permit for a discharge which
contributes to a violation of a water quality standard or is a significant contributor of pollutants
to waters of the United States. 40 CFR § 122.26(f).

Section 404(a) of the Clean Water Act, 33 U.S.C. § 1344(a), establishes an Army Corps-
administered permit program for the discharge of dredged or fill material into waters of the
United States.

Section 404 requirements are distinct from, and in addition to, the NPDES permit framework in
Section 402, 33 U.S.C. § 1342.

Section 404(a) of the CWA, 33 U.S.C. § 1344(a), prohibits the “discharge of a pollutant” into
waters of the United States, except in compliance with a permit issued pursuant to the
provisions in the Act.

The Act broadly defines the term “pollutant” to include dredged spoil, rock, sand, and waste
discharged into water. 33 U.S.C. § 1362(6).
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20. The “discharge of fill material” is defined as “the addition of fill material into waters of the
United States,” including, but not limited to, infrastructure construction fill, causeway or road
fills, and “site development fills for recreational, industrial, commercial, residential, or other
uses.” 33 C.F.R. § 323.2(f) (Dec. 30, 2008).

21. “Fill material” refers to material that replaces aquatic area with dry land or changing the bottom
elevation of a waterbody. 33 U.S.C. § 323.2(e)(1).

22. “Dredged material” means “material that is excavated or dredged from waters of the United
States.” 33 C.F.R. § 323.2(c).

23. Activities in waters of the U.S. that are regulated under the Section 404 program include fills for
development, water resource projects (such as dams or levees), and infrastructure development
(such as highways and roads) that are placed in waters of the United States.

24. The Army Corps of Engineers has authority to issue individual permits or “general permitson a
state, regional, or nationwide basis for any category of activities involving discharges of dredged
or fill material” (both known as a “Section 404 Permit”). 33 U.S.C. § 1344(e)(1).

25. Under CWA Section 404(e), the Army Corps of Engineers (USACE) can issue general permits to
authorize activities that have minimal individual and cumulative adverse environmental effects.
General permits can be issued for a period of no more than 5 years. USACE can issue nationwide
permits, which is a general permit that authorizes activities across the country, unless revoked
by a district or division commander. Nationwide permits authorize a wide variety of activities
such as linear transportation projects, residential development, commercial and industrial
developments, utility lines, road crossings, bank stabilization activities, wetland and stream
restoration activities, and certain maintenance activities.

26. Regional permits are a type of general permit issued by a Division or District Engineer that may
require case-by-case reporting and acknowledgement. 33 C.F.R. § 325.5(c)(1).

27. Anindividual or standard permit is required when a project cannot meet all of the conditions of
a general permit and has more than minimal individual or cumulative impacts. These types of
projects are evaluated using additional environmental criteria and involve a more
comprehensive public interest review.

28. Section 401(a)(1) of the Clean Water Act, 33 U.S.C. § 1341(a)(1), requires that any application to
the Army Corps for a Section 404 permit must include a “certification from the State in which
the discharge originated or will originate . . . thatany . . . discharge will comply with [other
sections of the Clean Water Act].”
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Before the Army Corps can issue a Section 404 permit, the state must certify the project is
compliant with local Basin Plans and water quality objectives. 33 U.S.C. § 1341(a)(1).

This certification from the state is known as a Section 401 Certification.

Section 404 permits rely upon, and are required to, incorporate any conditions imposed by a
state’s water quality certification. 33 U.S.C. § 1341(a)(1).

The Endangered Species Act (ESA), 16 U.S.C. § 1531 et seq.) was passed in 1973 to provide a
legal mechanism for the conservation of endangered and threatened species and the
ecosystems upon which they depend. With limited exceptions, the ESA places restrictions on a
range of activities involving endangered and threatened animals and plants to help ensure their
continued survival. With limited exceptions, the prohibited activities may not be carried out
unless authorized by a permit from the U.S. Fish and Wildlife Service. Sections 7 and 9 of the ESA
allow “incidental” takes of threatened and endangered species, but only in accordance with a
permit and a corresponding Habitat Conservation Plan. Moreover, it is unlawful to commit, to
attempt to commit, to cause to be committed or to solicit another to commit the following:
Remove, cut, dig up, damage, or destroy a federally listed threatened or endangered plant on
private property in violation of any law or regulation of any state including a state criminal
trespass law. 16 U.S.C. § 1538.

The Bald and Golden Eagle Protection Act prohibits anyone, without a permit issued by the
Secretary of the Interior, from taking or disturbing a golden eagle (Aquila chrysaetos).

The Clean Water Act allows for citizen enforcement of the Clean Water Act against a city which
is alleged to be in violation of an effluent standard or limitation under the Act or with an order
issued by the Administrator or State with respect to a standard or limitation. Civil penalties,
declaratory relief, injunctive relief, and litigation costs may be awarded. All violations of
separate Clean Water Act requirements or permit conditions are separately subject to penalty
assessment on each and every day such violations continue. For the purposes of Section 402 of
the CWA, each discharge in excess of an NPDES limitation constitutes a separate violation. For
purposes of Section 404 of the CWA, a day of violation may either be a day that actual discharge
or dredged or fill material takes place, or may also include any day that such dredged or fill
material is allowed to remain in waters or wetlands. Civil liability under the CWA is not limited to
intentional violations. Section 505 of the CWA; 33 U.S.C. § 1319; 33 U.S.C. § 1365.

a. A private cause of action is available for citizens under 33 U.S.C. § 1365 to file a civil
action against any person “who is alleged to be in violation of ... an effluent standard or
limitation . . . “ Id. at § 1365(a)(1). A term or condition in a permit issued under CWA §
404 or a water quality certification issued under CWA § 401 is an “effluent standard or
limitation” that can be enforced by way of a citizen suit under § 1365. Section 1365(f)
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defines “effluent standard or limitation” as “an unlawful act under subsection (a) of
section 1311, . .. certification under section 1341, . . . and a permit or condition issued
under section 1342 of this title.” Id. at § 1365(f). Stillwater of Crown Point Homeowner’s
Ass'n, Inc. v. Kovich, 820 F. Supp. 2d 859, 873-74 (N.D. Indiana 2011); see also Atlantic
States Legal Foundation v. Salt River Pima-Maricopa Indian Community, 827 F. Supp.
608, 611 (D. Arizona July 12, 1993); Benham v. Oark Materials River Rock, LLC, 885 F.3d
1267, 1277 (10™ Cir. 2018); Center for Biological Div---*ty v. Marina Point Development
Associates, 434 F. Supp. 2d 789, 797-798 (C.D. Cal. 2006) (permitting a citizens suit for
enforcing § 404 of the CWA).

But see Atchafalaya Basinkeeper v. Chustz, 682 F.3d 356 (5% Cir. 2012) (holding that the
CWA does not provide citizens the right to sue to enforce the conditions of permits for
the discharge of dredged or fill material which does not involve effluent). There seems
to be a split in authority amongst the circuits on the extent to which a citizen suit can be
brought to enforce the conditions of a § 404 permit. Still, even if the Ninth Circuit were
to see limits set forth in the citizen-suit provision of Clean Water Act (CWA) with regard
to § 404 permits, courts have not barred citizen suit claims against the Environmental
Protection Agency (EPA) under the Administrative Procedure Act (APA) for EPA's failure
to veto a permit issued by United States Army Corps of Engineers (USACE) for discharges
that have unacceptable adverse effects. Alliance to Save Mattaponi v. U.S. Army Corps
of Engineers, 515 F. Supp. 2d 1, 8 (D.D.C. 2007); 5 U.S.C §§ 701(a)(1), 702, 706; Clean
Water Act, § 505(a)(2), 33 U.S.C.A. § 1365(a)(2). Also, to the extent that a § 404 claim
alleges a violation of an effluent standard or limitation as a result of unauthorized work
in waters of the United States, 33 U.S.C. § 1365 is clear that a citizen suit can be brought
for a violation pertaining to § 1311(a}, which incorporates § 1344.

35. The Endangered Species Act allows for citizen enforcement of the ESA to enjoin any person who
is alleged to be in violation of any provision of the ESA and to compel the Secretary to apply its
protective regulations for the conservation of such species. Civil penalties, injunctive relief and
costs of litigation may be ordered by a federal judge. 16 U.S.C. § 1540.
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In South Yuba River Citizens League v. National Marine Fisheries Services, 629 F. Supp.
2d 1123, 1135 (E.D. Cal. 2009), the Courtindicc 1tl  the ESA’s citizen suit provision
implicitly does not encompass suits alleging violations of an incidental Take Permit. “In
contrast with the other enforcement provisions of the ESA, and with the citizen suit
provisions of numerous other environmental statutes [including the Clean Water Act],
the ESA’s citizen suit provision does not refer to alleged violations of permits issued
under the Act. The court must presume that this omission represents a deliberate
exclusion of some claims from the scope of the citizen suit provision.” Id. at 1129.
“Section 11 of the ESA, in addition to providing for citizen suits, provides for the
imposition of civil penalties by NMFS and FWS, for criminal penalties, and for
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administrative enforcement by various agencies. ESA §§ 11(a), (b), (e). These three
enforcement provisions explicitly refer to violations of permits.” Id.

b. Even if an Incidental Take Permit cannot be enforced directly by a citizen suit, | can
compel the Secretary to apply its protective regulations for the conservation of
endangered and threatened species. | can also sue under the Administrative Procedure
Act to compel the EPA to fulfill a non-discretionary duty under the ESA.

¢. Furthermore, | will use the citizen suit provision to seek a judgment that the City of
Poway is in violation of 16 U.S.C. § 1538 for unlawfully taking endangered and

threatened plants from my private property in violation of a state criminal trespass law.

B. Cit- ~“Poway’s NPDES Permit Requirements

36. On May 8, 2013, the SWRCB issued to the City of Poway the National Pollutant Discharge
Elimination System (“NPDES”) Permit Statewide Storm Water Permit and Waste Discharge
Requirements (“WDRs"”), State Water Resources Control Board, Order No. R9-2013-0001, as
amended by Order No. R9-2015-0001, NPDES No. CAS0109266 (the “Permit”).

1. Discharge Prohibitions

37. Permit Provision A prohibits unauthorized discharges from the City of Poway’s properties,
facilities, activities, MS4s and other rights of way, including:

a. Provision A.1.a provides: “Discharges from MS4s in a manner causing, or threatening to
cause, a condition of pollution, contamination, or nuisance in receiving waters of the
state are prohibited.”

i. The term “pollution” means an alteration of the quality of the waters of the
state by waste to a degree which unreasonably affects either of the following:
the waters for beneficial uses; or facilities which serve those beneficial uses.
“Beneficial uses” of the waters of the state that may be protected against
quality degradation include, but are not limited to, domestic, municipal,
agricultural and industrial supply; power generation; recreation; aesthetic
enjoyment; navigation; and preservation and enhancement of fish, wildlife, and
other aquatic resources or preserves.

ii. The term “receiving waters” includes creeks, streams, rivers, lakes, wetlands,
reservoirs, estuaries, bays, and the ocean.

Page | 10



Page | 11

Ex. (b)(6); Personal Privac

Ex. (b)(6); Personal Privac (SBN % (©
Ex. (b)(6); Personal Privac

El Centro, California 92243

Ex. (b)(6); Personal Privacy]

“Discharges” means addition of pollutants to navigable waters from any point

Provision A.1.b provides: “Non-storm water discharges into MS4s are to be effectively
prohibited . . . unless such discharges are authorized by a separate NPDES permit.”

Provision A.1.c further provides: “Discharges from MS4s are subject to all waste
discharge prohibitions in the Basin Plan.”

Attachment A.1 provides: “The following waste discharge prohibitions in the
Water Quality Control Plan for the San Diego Basin (Basin Plan) are applicable to
any person, as defined by Section 13050(c) of the California Water Code, who is
a citizen, domiciliary, or political agency or entity of California whose activities in
California could affect the quality of waters of the state within the boundaries of
the San Diego Region.”

“The discharge of waste to waters of the state in a manner causing, or
threatening to cause a condition of pollution, contamination, or
nuisance as defined in California Water Code Section 13050, is
prohibited.”

“The discharge of pt utants or dredged or fill material to waters of the
United States except as authorized by a National Poliutant Discharge
Elimination System (NPDES) permit or a dredged or fill material permit
(subject to the exemption described in California water Code Section
13376) is prohibited.”

“The dumping, deposition, or discharge of waste directly into waters of
the state, or adjacent to such waters in any manner which may permit
its being transported into the waters, is prohibited unless authorized by
the San Diego Water Board.”

“Any discharge to asto  water conveyance systt  thatis not
composed entirely of “storm water” is prohibited unless authorized by
the San Diego Water Board.”

“The discharge of sand, silt, clay, or other earthen materials from any
activity, including land grading and construction, in quantities which
cause deleterious bottom deposits, turbidity, or discoloration in waters
of the state or which unreasonably affect, or threaten to affect,
beneficial uses of such waters is prohibited.”
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d. Provision A.2.a provides: “Discharges from MS4s must not cause or contribute to the

violation of water quality standards in any receiving waters.”

i. Attachment F provides: “The receiving water limitations included in this Order
consist of all applicable numeric or narrative water quality objects or criteria, for
receiving waters as contained in the Basin Plan . . . or in federal regulations.”

Provision A.4 provides: “Each Copermittee must achieve compliance with Provisions
A.l.a, A.l.c and A.2.a through timely implementation of control measures.” Provision
A.4.a further explains: “If exceedance(s) of water quality standards persist in receiving
waters notwithstanding implementation of this Order, the Copermittees must comply
with the following procedures: . . . (2) Upon a determination by either the Copermittees
or the San Diego Water Board that discharges from the MS4 are causing or contributing
to a new exceedance of an applicable water quality standard not addressed by the
Water Quality Improvement Plan, the Copermittees must submit the following updates
to the Water Quality Improvement Plan . . . : Water quality improvement strategies (i.e.
BMPs, retrofitting projects, stream and/or habitat rehabilitation projects, adjustments
to jurisdictional runoff management programes, etc.) that will be implemented to reduce
or eliminate any pollutants or conditions that are causing or contributing to the
exceedance of water quality standards.”

i. Attachment F provides: “[Clompliance with the Provision A.4 does not shield a
Copermittee who may have violated Provision A.1a, A.1.c, or A.2.a from an
enforcement action.”

ii. Attachment F further provides: “The Ninth Circuit held in Natural Resources
Defense Council v. County of Los Angeles (2011) 673 F.3d 880, 886 (revd. On
other grounds and remanded by Los Angeles County Flood Control District v.
Natura! Resources Defense Council (133 S. Ct. 710 (2013))) that engagement in
the iterative process does not provide a safe harbor from liability for violations
of permit terms prohibiting exceedances of water quality standards. The Ninth
Circuit holding is consistent with the position of the State and Regional Water
Boards that exceedances of water quality standards in an MS4 permit constitute
violations of permit terms subject to enforcement by the Water Boards or
through a citizen suit. While the Water Boards have generally directed
discharges to achieve compliance by improving control measures through the
iterative process, the San Diego Water Board retains the discretion to take other
appropriate enforcement and the iterative process does not shield dischargers
from citizen suits under the CWA.
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iii. The requirements of Provision A.4, therefore, are required to be implemented
until the water quality standards expressed under Provisions A.1.a, A.1.c, and
A.2.a are achieved.

iv. Part of the “controls” required by the Order is the process described in Provision
A.4. Provision A.4 includes the process that is ultimately expected to achieve
compliance with the requirement that discharges from the MS4 do not cause or
contribute to violations of water quality standards in the receiving waters. The
implementation of Provision A.4 is required when the Copermittees or the San
Diego Water Board have determined that discharges from the MS4 are causing
or contributing to violations of water quality standards in the receiving waters.”

f. Provision E.4.c requires that “[e]lach Copermittee must implement, or require the
implementation of effective BMPs to reduce discharges of pollutants in storm water
from construction sites to the MEP . . . . These BMPs must be site specific, seasonally
appropriate, and construction phase appropriate. . . . Copermittees must implement. . .
sediment control . . . and active/passive sediment treatment systems, where
applicable.”

g. Provision E.5.b requires each Copermittee to “designate a minimum set of BMPs
required for all inventoried existing development” . . . “and implement designated BMPs
at municipal facilities in its inventoried existing development.”

38. The San Diego Water Board’s Basin Plan implements and incorporates by reference both the
State and federal antidegradation policies. The Order requires the Copermittees to meet best
practicable treatment or control to meet water quality standards. As required by 40 CFR
122.44(a), the Copermittees must comply with “maximum extent practicable” technology-based
standards set forth in CWA section 402(p) f  discharges of pollutants in storm water from the
MS4s.

a. Pursuant to 40 CFR 122.26(d)(2)(iv), each Copermittee is required to implement a
“management program . . . to reduce the discharge of pollutants to the maximum
extent| ticableusing nag ntpr:¢ es, control techniques and system, design
and engineering methods, and other such provisions which are appropriate.”

b. MS4s regulated to the MEP standard achieve the standard by storm water management
plans that implement best management practices in a narrative form, not a numeric
form. There are no numeric baseline criteria in the MEP standard like there are in the
TBELs in §1311. Therefore, the MS4 permitting process has no numeric mandates.
Therefore, water quality standards vQS) are the only baseline that exists within the
MEP standard.

Page | 13
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WQS's are the only way to “control [] such poliutants” from municipal storm water
because without a concrete standard, there is no measure of control.

39. NPDES Permit No. CAS0109266, Attachment F describes: “Although sediment is naturally
occurring in the natural environment, the discharge of sediment under unnatural conditions is
problematic to receiving waters. Fine sediment in creeks causes high turbidity that interferes
with the functionality of native flora and fauna in local creeks. For example, turbidity interferes
with both photosynthesis of water-philic plants, as well as successful foraging and reproduction
of benthic macroinvertebrates. Sediment can also make it difficult for fish to breathe because it
clogs fish gills. Other pollutants such as heavy metals or pesticides can adhere to sediment and
are transported to receiving waters during storm events, where they dissolve in the water
column and become bioavailable to aquatic organisms. Sediment is recognized as a major
stressor to surface waters...”

Page | 14

Attachment F further describes: “The San Diego Water Board identified, through
investigations and complaints, sediment discharges from unpaved roads as a significant
source of water quality problems in the San Diego Region. Inspection activities
conducted by the San Diego Water Board since the Third Term Permits have found a
lack of source control for many unpaved roads within the jurisdiction of the
Copermittees. Unpaved roads are a source of sediment that can be discharged in runoff
to receiving waters, especially during storm events. Erosion of unpaved roads occurs
when soil particles are loosened and carried away from the roadway base, ditch or road
bank by water, wind, traffic, or other transport means. Exposed soils, high runoff
velocities and volumes, sandy or silty soil types, and poor compaction increase the
potential for erosion. Road construction, culvert installation, and other maintenance
activities can disturb the soil and drainage patterns to streams in undeveloped areas,
causing excess runoff and thereby erosion and the release of sediment. Poorly designed
unpaved roads can act as preferential drainage pathways that carry runoff and sediment
into natural streams, impacting water quality. In addition other public works activities
along unpaved roads have the potential to significantly affect sediment discharge and
transport within streams and other waterways, which can degrade the beneficial uses of
those waterways.

USEPA also recognizes that discharges from unpaved roads pose a significant potential
threat to water quality. USEPA guidance emphasizes the threat of unpaved roads to
water quality: “Dirt and gravel roads are a major potential source of these pollutants
[sediment] and pollutants that bind to sediment such as oils, nutrients, pesticides,
herbicides, and other toxic substances. Many roads have unstable surfaces and bases.
Roads act like dams, concentrating flows that accelerate erosion of road materials and
roadsides. Both unstable surfaces and accelerated erosion then lead to sediment and
dust.”
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c. With regard to solutions to reduce sediment pollution to the MEP, Attachment F of the
City’s NPDES Permit explains: “Rehabilitation of channels, streams, and/or habitat will
require more significant planning and resources to implement. There are, however, also
abundant opportunities to rehabilitate channels, streams, and/or habitats in or adjacent
to areas of existing development. Each Watershed Management area likely has several
creeks and stream reaches that have been undergrounded, artificially hardened, or
hydromadified that could be rehabilitated to be more sustainably configured, which
would slow down storm water flows and potentially have more assimilative capacity for
pollutants while still being supportive of designated beneficiaf uses.”

2. Duty to Comply [40 CFR 122.41(a)]

40. Attachment B of Order No. R9-2013-0001 provides: “The CWA provides that any person who
violates Section 301, 302, 306, 307, 308, 318, or 405 of the CWA, or any permit condition or
limitation implementing any such sections in a permit issued under Section 402 . . . is subject to
a civil penalty not to exceed $25,000 per day for each violation.”

3. Duty of Mitigate [40 CFR 122.41(d)]

41. Attachment B of Order No. R9-2013-0001 provides: “The Copermittee must take all reasonable
steps to minimize or prevent any discharge or prevent any discharge or sludge use or disposal in
violation of this permit that has a reasonable likelihood of adversely affecting human health or
the environment.”

4. City of Poway’s Jurisdictional Runoff Management Plan

42. The City of Poway has prepared its own Jurisdictional Runoff Management Plan (JRMP) in
accordance with its NPDES permit for its MS4.

43. Under 8.2.2 of Poway’s JRMP, the City has agreed to maintain unpaved roads and implement
BMPs to prevent the transportation of sediment into the storm water conveyance system.
“Unpaved roads are stabilized utilizing vegetation, gravel, structural containment such as curbs,
or other equivalent measures. In the event that any pervious areas are disturbed or otherwise
become destabilized, temporary erosion measures will be installed. Erosion control BMPs will be
maintained until the area can be more permanently stabilized. If negative impacts to receiving
waters associated with runoff from roads and streets are noted, the City will take measures
necessary to mitigate the negative impacts. In accordance with the Los Penasquitos and San
Dieguito Water Quality Improvement Plans (WQIPs), the City plans to increase maintenance on
access roads and trails by proactively monitoring for erosion and completing minor repair and
slope stabilization.”
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45.

46.

47.

48.

49.

50.

51.

Ex. (b)(6); Personal Privac

Ex. (b)(6); Personal Privacy| (SBN X (0
Ex. (b)(6); Personal Privac

El Centro, California 92243

Ex. (b)(6); Personal Privacy]

. The City of Poway also maintains a number of treatment control BMPs, such as detention

basins, filter inserts, and curb inlet protection. The City currently maintains 12 active flood
control detention basins for the purpose of reducing the peak flow in various areas of the City
and minimizing pollutant loads to receiving waters.

City of Poway’s Army Corps of Engineers’ Permit Requirements

Department of the Army Regional General Permit (RGP) Number 63 for Repair and Protection
Activities in Emergency Situations authorizes discharges of dredged or fill material into Waters
of the United States, including wetlands, and/or work or structures in navigable waters of the
United States for necessary repair and protection measures associated with an emergency
situation.

An “emergency situation” is present where there is clear, sudden, unexpected, and imminent
threat to life or property demanding immediate action to prevent or mitigate loss of, or damage
to, life, health, property, or essential public services (i.e., a situation that could potentially result
in an unacceptable hazard to life or significant loss of property if corrective action requiring a
permit is not undertaken immediately).

RGP 63 applies to all of San Diego County.

Under RGP 63, discharges of dredged or fill material into Waters of the United States must be
avoided or minimized to the maximum extent practicable at the project site. Compensation for
unavoidable discharge of fill materials may require appropriate mitigation measures.

Under the terms of RGP 63, any work authorized must be the minimum necessary to alleviate
the immediate emergency, unless complete reconstruction only results in very minor additional
impact to aquatic resources and logistical concerns indicate such reconstruction is as expedient
considering the condition of the project site and is limited to in-kind replacement or
refurbishment. The RGP may NOT be used to upgrade an existing structure to current standards
when that activity would result in additional adverse effects on aquatic resources. Such upgrade
projects shall be considered separate activities for which other forms of authorization will be
required.

Work not described in permit application documentation but deemed necessary after a field
assessment is not authorized unless coordinated with the Regulatory project manager and
acknowledged by appropriate means. These coordinated permit modifications must also be
described in sufficient detail in the post-project report.

Any projects authorized under RGP 63 must be initiated within 14 days of receiving
authorization. If the project start time can be delayed for more than two weeks, the imminent
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threat of impending loss may have diminished in magnitude, as well as immediacy, and
generally would not meet the definition of an “emergency.”

California’s State Water Resources Control Board issued a conditional Section 401 water quality
certification for RGP 63 dated November 25, 2013.

The 401 Certification for RGP 63 is subject to modification or revocation upon administrative or
judicial review.

The 401 Certification for RGP 63 is limited to emergency situations that meet the California
Environmental Quality Act definition of an “emergency.”

For actions that do not quality for enrollment under 401 Certification for RGP 63 because the
situation does not meet the definition of “emergency,” the discharger must contact either the
State Water Board or the applicable Regional Water Board to apply for an individual water
quality certification.

Under RGP 63, all necessary BMPs to control erosion and runoff from areas associated with the
emergency actions shall be implemented.

Under RGP 63, restoration must include revegetation with native species. The revegetation
palette must not contain any plants listed on the California Invasive Plant Council Invasive Plant
Inventory.

Under RGP 63, every effort must be made to ensure any material dredged or excavated from
Waters of the United States is not likely to be washed back into any Waters of the United States.

Under RGP 63, no discharge of dredged or fill material may occur in the proximity of a public
water supply intake except where the discharge is for the repair of the public water supply
intake structures or adjacent bank stabilization.

Under RGP 63, discharges must not permanently restrict or impede the passage of normal or
expected high flows or cause the relocation of the water except within the existing river plain
unless the primary purpose of the fill is to impound waters.

Under RGP 63, any structure or fill authorized shall be maintained, unless it is later determined
that the structure is further contributing to other adverse conditions to public property. In such
situations, corrective measures will be taken to rectify these adverse conditions, including
removal and/or redesign of the original emergency corrective action, or appropriate mitigation
as determined through coordination with the permittee and the appropriate Federal and State
agencies.
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Under Department of the Army Nationwide Permit (NWP) 5, a permittee is authorized to
construct a small weir for the recordation of water quantity and velocity provided the discharge
is limited to 25 cubic yards.

Under NWP 5, the measuring device must be removed to the maximum extent practicable and
the site restored to pre-construction elevations upon the completion of the use of the device to
measure and record scientific data.

Under NWP 5, no discharge of dredged or fill material may occur in the proximity of a public
water supply intake except where the discharge is for the repair of the public water supply
intake structures or adjacent bank stabilization.

Under NWP 5, an individual 401 Water Quality Certification must be obtained for the device.

Under NWP 5, prospective permittee must notify the district engineer by submitting a pre-
construction notification.

Under Department of the Army Nationwide Permit (NWP) 14, a permittee is authorized to
conduct activities required for crossings of waters of the U.S. associated with construction,
expansion, modification, or improvement of finear transportation projects such as unpaved
roads and trails.

Under NWP 14, any stream channel modification is limited to the minimum necessary to
construct or protect the linear transportation project.

Under NWP 14, a permittee is not authorized to add non-linear features commonly associated
with transportation projects, such as a storage unit.

Under NWP 14, a permittee is required to submit a pre-construction notification to the district
engineer prior to commencing the activity if there is a discharge in a special aquatic site,
including wetlands.

Under NWP 14, no activity may occur in the proximity of a public water supply intake, except
where the activity is for the repair or improvement of public water supply intake structures or
adjacent bank stabilization.

Under NWP 14, restricting the flow of water from the activity must be minimized to the
maximum extent practicable.
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Under NWP 14, non-federal permittees must submit a pre-construction notification to the
district engineer if any listed species or designated critical habitat might be affected or is in the
vicinity of the activity to ensure that the requirements of the ESA have been satisfied.

Under NWP 14, the permittee is responsible for ensuring their action complies with the Bald and
Golden Eagle Protection Act.

Under NWP 14, mitigation in all its forms will be required to the extent necessary to ensure that
the individual and cumulative adverse environmental effects are no more than minimal.

Under NWP 14, compensatory mitigation plans for NWP activities in or near streams or other
open waters will normally include a requirement for the restoration or enhancement,
maintenance, and legal protection of riparian areas next to open waters.

Under NWP 14, the permittee shall empioy all best management practices to ensure that
pollution does not enter waterways or water bodies.

Under NWP 14, individual 401 Water Quality Certification must be obtained or waived if not
previously issued.

Under Department of the Army Nationwide Permit (NWP) 3, a permittee is authorized to repair,
rehabilitate, or replace any previously authorized structure, including those damaged by storms.

Under NWP 3, the structure or fill cannot be put to uses differing from those uses specified or
contemplated for it in the original permit or the most recently authorized modification.

Under NWP 3, any stream channel modification is limited to the minimum necessary to
construct or protect the linear transportation project.

Under NWP 3, a permittee is required to submit a pre-construction notification to the district
engineer prior to commencing the activity if the permittee wishes to remove accumulated
sediment and debris outside the immediate v inity of existing structures.

Under NWP 3, no activity may occur in the proximity of a public water supply intake, except
where the activity is for the repair or improvement of public water supply intake structures or
adjacent bank stabilization.

Under NWP 3, restricting the flow of water from the activity must be minimized to the
maximum extent practicable. To the maximum extent practicabie, the pre-construction course,
condition, capacity, and location of open waters must be maintained, including temporary and
permanent road crossings. The activity must be able to withstand expected high flows.
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85. Under NWP 3, any authorized structure shall be properly maintained, including maintenance to
ensure public safety and compliance with applicable NWP general conditions.

86. Under NWP 3, non-federal permittees must submit a pre-construction notification to the district
engineer if any listed species or designated critical habitat might be affected or is in the vicinity
of the activity to ensure that the requirements of the ESA have been satisfied.

87. Under NWP 3, the permittee is responsible f  ensuring their action complies with the Bald and
Golden Eagle Protection Act.

88. Under NWP 3, mitigation in all its forms will be required to the extent necessary to ensure that
the individual and cumulative adverse environmental effects are no more than minimal.

89. Under NWP 3, compensatory mitigation plans for NWP activities in or near streams or other
open waters will normally include a requirement for the restoration or enhancement,
maintenance, and legal protection of additional riparian areas next to open waters.

90. The amount of compensatory mitigation required by the district engineer must be sufficient to
ensure that the authorized activity results in no more than minimal individual and cumulative
adverse environmental impacts.

91. Under NWP 3, where certain functions and services of waters of the United States are
permanently adversely affected by a regulated activity, such as discharges of dredge or fill
material into waters of the United States that will convert a forested or scrub-shrub wetland to
a herbaceous wetland in a permanently maintained utility line right-of-way, mitigation may be
required to reduce the adverse environmental effects of the activity to no more than minimal
level.

92. Under NWP 3, to ensure that all impoundment structures are safely designed, non-federal
applicants should demonstrate that the structures comply with established state dam safety
criteria or have been designed by qualified persons.

93. Under NWP 3, the permittee shall employ all best management practices to ensure that
pollution does not enter waterways or water bodies.

94. Under NWP 3, individual 401 Water Quality Certification must be obtained or waived if not
previously issued.

95. Under Department of the Army Nationwide Permit (NWP) 13, a permittee may engage in bank
stabilization activities necessary for erosion control or prevention, such as vegetative
stabilization, bioengineering, sills, rip rap, revetment, gabion baskets, stream barbs, and
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bulkheads, or combinations of bank stabilization techniques, provided the activity meets the
following criteria: the activity does not involve discharges of dredged or fill material into special
aquatic sites; no material is placed in a manner that will be eroded by normal or expected high
flows; no material is of a type, or is placed in any location, or in any manner, that will impair
surface water flow into or out of any waters of the United States; and native plants must be
used for bioengineering or vegetative bank stabilization.

96. Under NWP 13, the permittee must submit a pre-construction notification to the district
engineer prior to commencing the activity if the bank stabilization activity involves discharges
into wetlands and other special aquatic sites.

97. Under NWP 13, no activity may occur in the proximity of a public water supply intake, except
where the activity is for the repair or improvement of public water supply intake structures or
adjacent bank stabilization.

98. Under NWP 13, restricting the flow of water from the activity must be minimized to the
maximum extent practicable. To the maximum extent practicable, the pre-construction course,
condition, capacity, and location of open waters must be maintained, including temporary and
permanent road crossings. The activity must be able to withstand expected high flows.

99. Under NWP 13, any authorized structure shall be properly maintained, including maintenance to
ensure public safety and compliance with applicable NWP general conditions.

100. Under NWP 13, non-federal permittees must submit a pre-construction notification to
the district engineer if any listed species or designated critical habitat might be affected or is in
the vicinity of the activity to ensure that the requirements of the ESA have been satisfied.

101. Under NWP 13, the permittee is responsible for ensuring their action complies with the
Bald and Golden Eagle Protection Act.

102. Under NWP 13, mitigation in all its forms will be required to the extent necessary to
ensure that the individual and cumulative adverse environmental effects are no more than
minimal.

103. Under NWP 13, compensatory mitigation plans for NWP activities in or near streams or
other open waters will normally include a requirement for the restoration or enhancement,
maintenance, and legal protection of riparian areas next to open waters.

104. The amount of compensatory mitigation required by the district engineer must be
sufficient to ensure that the authorized activity results in no more than minimal individual and
cumulative adverse environmental impacts.
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105. Under NWP 13, where certain functions and services of waters of the United States are
permanently adversely affected by a regulated activity, such as discharges of dredge or fill
material into waters of the United States that will convert a forested or scrub-shrub wetland to
a herbaceous wetland in a permanently maintained utility line right-of-way, mitigation may be
required to reduce the adverse environmental effects of the activity to no more than minimal
level.

106. Under NWP 13, to ensure that all impoundment structures are safely designed, non-
federal applicants should demonstrate that the structures comply with established state dam
safety criteria or have been designed by qualified persons.

107. Under NWP 13, the permittee shall employ all best management practices to ensure
that pollution does not enter waterways or water bodies.

108. Under NWP 13, individual 401 Water Quality Certification must be obtained or waived if
not previously issued.

D. City of Poway’s Habitat Conservation Plan Required by the ESA

109. Preparation and implementation of the citywide Poway Subarea Habitat Conservation
Plan/Natural Community Conservation Plan (HCP) is necessary to allow for the incidental take of
listed species by public projects and private projects which rely upon the City’s incidental
take/management authorization permit. This subarea HCP fulfills requirements pursuant to
Section 10(a) of the federal Endangered Species Act (ESA).

110. Poway’s HCP plays a number of legal roles as an environmental planning document, and
the implementing agreement for the HCP, properly signed by the City of Poway and the wildlife
agencies, assures that the HCP will be fully implemented.

111. Collectively, the laws and planning efforts require protection and management of
sufficient, interconnected habitat areas to support listed species — or “target” species that serve
as indicators of ecosystem health — in exchange for allowing limited “take” of the species or its
habitat.

112. Section 1.0 of the HCP points out that Incidental take may occur during otherwise lawful
endeavors, such as development allowed under the community’s adopted General Plan.

113. The issuance of an {TP authorizes “take” by any entity under “direct control,” including
regulatory jurisdiction (50 CFR 13.25(d)).
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114, The Poway Subarea HCP serves as a multispecies HCP as called for under Section
10(a)(1)(B) of the federal ESA. Listed species covered under the plan include: Encinitas Baccharis
(Baccharis vanessae), Southwestern willow flycatcher (Empidonax traillii), California gnatcatcher
(Polioptila californica californica), and the Least Bell’s vireo (Vireo bellii pusillus).

115. Section 7.4: Impacts to vegetation communities and wildlife habitats in the City of
Poway shall require compensating mitigation, restoration, or revegetation, or a combination
thereof. Compensating mitigation can consist of 1) outright purchase or dedication of lands
inside the Mitigation Area as biological open space or 2) payment of in-lieu fees into a mitigation
bank administered by the City of Poway or a land trust acting as an agent of the City of Poway.

116. Section 7.4: the compensation strategy applies to planned public and private
development projects within the City or within other jurisdictions that choose to mitigate within
Poway.

117. Section 7.4: The specific mitigation strategy for a project will be based on the results of a
biological resource survey technical report prepared by a qualified biologist.

118. Section 7.4.3: The following mitigation ratios shall apply to all projects resuiting in
removal of natural vegetation or wildlife habitat within the City of Poway and that are subject to
the HCP, whether inside or outside of the Mitigation Area.

a. Any unavoidable impacts to wetland habitat will be mitigated by replacement or
enhancement at a minimum ratio of 3:1 for woodland types and 2:1 for shrub-
dominated types. Mitigation ratios for disturbed wetlands will generally be mitigated in-
kind at no less than 1:1 ratio as determined on a case-by-case basis.

b. Impacts to oak-dominated habitats shall require mitigation by in-kind habitat creation,
restoration, or enhancement. Impacts shall require a minimum of a 3:1 replacement
ratio.

¢. Direct impacts to coastal sage scrub or mixed coastal sage scrub/chaparral shall be
compensated at a minimum 2:1 ratio.

119. Section 1: Mitigation for public and private projects will include direct purchase of
mitigation land in the Mitigation Area based on appropriate mitigation ratios or payments into a
mitigation bank (in-lieu fees) for purchase of additional cornerstone lands within the Mitigation
Area. If a parcel contiguous to the existing Mitigation Area is found to support high quality
habitat or covered species, the property owner may voluntarily request that the property be
added to the Mitigation Area.
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E. City of Poway’s Operations, Discharges, and Permit and/or Statutory Violations

120. The City of Poway is a municipality of the State of California and, therefore, a “person”
as defined by Section 502(5) of the CWA, 33 U.S.C. 1362(5), and Section 3 of the ESA, 16 U.S. §
1532(13) and subject to both Acts’ requirements.

121. The City of Poway is primarily responsible for the design, construction, management,
and maintenance of the trails surrounding Lake Poway, including the dirt roads, stream
crossings, and maintenance facilities in the vicinity. These operations include roads with
drainage systems, catch basins, ditches, man-made channels, and storm drains.

122. The City of Poway maintains trails above Lake Poway that is on City-owned land as well
as privately owned land, including APN: RSN and The trails cross waters
of the United States and State of California in at least five places, including on City-owned land
and on privately owned land (APN: Trail construction and maintenance involves
cutting wood and living plants, including state and federally protected threatened and
endangered species such as Encinitas Baccharis (Baccharis vanessae) and Del Mar Manzanita
(Arctostaphylos glandulosa ssp. Crassifolia). Trail maintenance also involves disturbing the
habitat of threatened and endangered species including the Southwestern willow flycatcher
(Empidonax traillii), Golden eagle (Aquila chrysaetos canadensis), California gnatcatcher
(Polioptila californica californica), and the Least Bell’s vireo (Vireo bellii pusillus). Trail
construction and maintenance also involves dredging and filling activities in waters of the United
States.

123. The City of Poway owns and operates a MS4 and its components. The City of Poway’s
access road and trails cross its MS4 system in several locations above Lake Poway. The City of
Poway’s MS4 system encompasses Warren Creek from Poway’s city limits off of Highway 67 and
all the way downstream into Lake Poway. The MS4 owned by the City of Poway includes Warren
Creek and the culverts within Warren Creek and its tributaries. Poway’s MS4 is a collection of
point sources, including outfalls, that discharge into the navigable waters of the United States.
See NRDC v. CNTY. of Los Angeles, 725 F.3d 1194, 1198 n.6 (9*" Cir. 2013).

124. “[S]tream crossings for roads may involve point source discharges of dredged or fill
material.” See 40 C.F.R. § 122.27(b)(1).

125, The Ar~y Corps has asserted jurisdiction over Warren Creek, its onsite tributaries, and
Lake Poway as ..aters of the United States.

126. Lake Poway is considered a receiving body of water and “waters of the state.” Itis a
navigable body of water in the traditional sense.
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127. Lake Poway and Warren Creek are within the San Dieguito watershed.

128. The City of Poway conducts and/or controls construction activities, including clearing,
grading, and excavation, and other land disturbance activities at various locations around Lake
Poway and other locations within the San Dieguito watershed. (“Construction activities”).

129. The City of Poway conducts maintenance activities, including road maintenance (such as
slope stabilization, vegetation control, and drain inlet cleaning) and road surveillance,
throughout the City of Poway. The City of Poway also owns and/or operates maintenance
facilities, including vehicle maintenance facilities, sand storage facilities, material and equipment
storage facilities in the City of Poway. The City of Poway maintains the dirt roads and trails in
and around Lake Poway, including clearing them of debris and runoff damage after storms,
dredging and filling activities to repair stream crossings, and regularly trimming tree and plant
growth along its trails. (“Maintenance activities.”)

130. The City of Poway has several volunteers under the authority and direction of Bob Hahn,
Poway’s Parks Maintenance Supervisor, who help maintain the City’s trails, including those on

privately owned land (APN: and

131. The City of Poway also has staff under the direction of Mike Obermiller who undertake
construction and maintenance activities of the City’s trails and access roads above Lake Poway.

132. The City of Poway’s discharges consist of storm water and non-storm water runoff
generated from its operations and properties, including its Construction Activities, Maintenance
Activities, and Maintenance Facilities. The City of Poway’s point-source earthen culvert crossings
have discharged pollutants as effluent into its MS4 and into Lake Poway, a navigable water of
the state.

133. The City of Poway’s discharges of pollutants into storm water and non-storm water have
caused and have threatened to cause pollution in waters of the United States. Pollutant sources
from the City of Poway’s operations include motor vehicles, road maintenance, construction site
runoff, maintenance facility runoff, dumping, spills, landscape care, vegetation removal,
dredging and filling, sediment runoff coming from dirt bridges placed in streams, water
discharged out of a recording device, and road reconstruction activities in and near tributaries
and other receiving waters, including Lake Poway. Pollutant categories include metals, synthetic
organics, sediment, nutrients, debris, oxygen demanding substances (decaying vegetation,
animal waste, and other organic matter), and other pollutants which may cause aquatic toxicity
in the receiving waters.

134. The beneficial uses of the streams in Warren Canyon and in Lake Poway itself include
municipal and domestic supply, agricultural supply, industrial service supply, industrial process
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supply, wildlife habitat, cold freshwater habitat, preservation of biological habitats of special
significance, contact water recreation, and non-contact water recreation. See State Water
Resources Control Board, Beneficial Use Designation under the Porter-Cologne Water Quality
Control Act.

135. The City of Poway’s Jurisdictional Runoff Management Plan has identified the following
pollutants coming from its MS4 in Warren Canyon: Indicator Bacteria, Color, Manganese,
Mercury, Nitrogen, pH, Phosphorus, Viruses, Turbidity, and Nutrients.

1. The City of Poway is liable for the point source pollution coming from
its unpaved road culvert crossings following the winter storms of 2017.

136. The City of Poway owns a MS4 above Lake Poway. The MS4 comprises Warren Creek
and two tributaries to Warren Creek, all of which flow into Lake Poway. The City of Poway has
three culvert crossings composed of dredge and fill material over these creeks, and the City
regularly maintains them on at least a yearly basis with machinery such as tractors, which add
new fill materials to the jurisdictional waters. The photograph below depicts the hiking trails
above Lake Poway in 2012 (the red arrow shows the approximate location of the main Warren
Creek crossing).

@ Map Provided by the Clty of Poway
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137. Beginning on January 20, 2017, the crossings over Warren Creek and its tributaries
began to wash away when heavy rains commenced. On February 27, 2017, the largest portions
of the access road/trails surrounding Lake Poway were washed out, including at least three
crossings over Warren Creek and its tributaries upstream of Lake Poway. The photograph below,
taken in March 2017, depicts the City’s hiking trails above Lake Poway. Three red arrows point
to the approximate location of the culvert crossings. As shown by the red arrow at the bottom
right of the photograph below, one of the crossings had not been repaired when the
photograph was taken (the crossing within Warren Creek located at 33° 0.187’ N; 117° 0.325’
W).
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138. Between January 20, 2017 and April 17, 2017, several tons of dredge and fill material
slowly made its way into Lake Poway after the disintegration of the dirt crossings caused by the
surge of storm water that flowed each and every day between January 20, 2017 and April 17,
2017. With the addition of pollution from the City’s point sources, the storm water flowing
through the City’s MS4 upstream of Lake Poway was composed of highly concentrated amounts
of sediment, debris, waste, herbicides, pesticides, metals, asbestos, and other illicit substances
before the water hit the Boulder Bay area of Lake Poway. The polluted water was discharged
into Lake Poway on a daily basis from January 20, 2017 to April 17, 2017 and caused high
turbidity levels in the reservoir for 87 days straight. The high turbidity levels also decreased the
oxygen levels in the stream and reservoir which harmed aquatic species. The effluent also
destroyed wetland habitat in the area above Boulder Bay. The photograph below, taken in
March 2017, depicts the long-running plume of pollution migrating from Warren Creek and its
tributaries into Lake Poway, the receiving body of water. The excess sediment now sits at the
bottom of the reservoir.

@ Lake Poway, March 2017

Print Date: Wap Scale:
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The City of Poway failed to prevent the high turbidity levels in violation of its NPDES

Permit, Order No. R9-2013-0001, as amended by Order No. R9-2015-0001, NPDES No.
CAS0109266. The City of Poway should have instituted controls like a turbidity curtain to reduce
the discharge of pollutants to the maximum extent practicable, but the City did nothing to
prevent the long-running sediment plume from reducing the beneficial uses of Lake Poway as a
water storage facility between January 20, 2017 and April 17, 2017. The lost capacity of Lake
Poway remains to this day.

140.

On each and every day between January 20, 2017 and April 17, 2017, the City of Poway

violated NPDES Permit No. CAS0109266 and the Clean Water Act, 33 U.S.C. § 1311(a) and 33
U.S.C. § 1342(p) as follows:
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NPDES Permit No. CAS0109266, Provision A.1.a provides that “Discharges from MS4s in
manner causing, or threatening to cause, a condition of pollution, contamination, or
nuisance in receiving waters of the state are prohibited.” The City of Poway violated this
provision at least 87 times during the winter and early spring months of 2017. Here, the
“MS4” encompasses the portion of unpaved access road with drainage systems
(culverts) in the three locations above Lake Poway; the MS4 also comprises Warren
Creek and its tributaries; the “discharge” encompasses the dirt, gravel, fill, and chemical
and biological pollutants attached to the sediment that comprised the earthen crossings
which disintegrated and became effluent after the winter storms of 2017; the
“pollution” comprises the unreasonable amounts of dirt, gravel, fill, and chemical and
biological pollutants attached to the sediment that was transported into the wetlands
downstream of the crossings and into Lake Poway that resulted in the significant losses
of many of the beneficial uses of the wetlands and the reservoir; and the receiving
waters include the downstream wetlands and Lake Poway. This pollution reduced the
beneficial uses of the wetlands by burying the vegetation as well as reduced the storage
capacity of the reservoir. Because the City of Poway violated the water quality standards
as articulated in narrative form in Provision A.1.a, the City has violated its NPDES permit.

“The stormwater discharges came from point sources, because they flowed out of
artificial ‘pipe[s],” ‘ditch[es],” and ‘channel[s],” 33 U.S.C. § 1362(14).” Decker v.
Northwest Environmental Defense Center, 568 U.S. 5. ., 623 (Scalia, J., concurring in
part and dissenting in part). The point source also includes the dredged and fill
materials placed around the culverts inside waters of United States by machines such as
back hoes. “[T]he definition of a point source is to be broadly interpreted,” and courts
have uniformly held that earth-moving equipment, such as dump trucks, bulldozers,
excavators, plowing equipment, back hoes, and related heavy machinery, are all point
sources. See, e.g., Peconic Baykeeper, Inc. v. Suffolk County, 600 F.3d 180, 188 (2d Cir.
2010); Concerned Area Residents for the Environment v. Southview Farm, 34 F.3d 114,
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118 (2d Cir. 1994); Avoyelles Sportmen’s League v. Marsh, 715 F.2d 897, 922 (5* Cir.
1983).

c. The City of Poway has also violated NPDES Permit No. CAS0109266, Provision A.1.c:
“Discharges from MS4s are subject to all waste discharge prohibitions in the Basin Plan”
for the reasons given above on each and every day between January 20, 2017 and April
17, 2017. The Basin Plan states: “The discharge of waste to waters of the state in a
manner causing, or threatening to cause a condition of pollution, contamination, or
nuisance as defined in California Water Code Section 13050, is prohibited.”

d. The City of Poway has also violated NPDES Permit No. CAS0109266, Provision A.2.a:
“Discharges from MS4s must not cause or contribute to the violation of water quality
standards in any receiving waters” for the reasons given above on each and every day
between January 20, 2017 and April ', 2017. “The receiving water limitations included
in this Order consist of all applicable numeric or narrative water quality objects or
criteria, for receiving waters as contained in the Basin Plan ... or in federal regulations.”®
Narrative water quality standards include protecting particular designated uses such as
for recreation or public water supply (Lake Poway serves both of these purposes). When
pollutants cannot be precisely measured, narrative criteria are used to express a
parameter in a qualitative form.

e. The term “pollution” means an alteration of the quality of the waters of the state by
waste to a degree which unreasonably affects either of the following: the waters for
beneficial uses; or facilities which serve those beneficial uses. “Beneficial uses” of the
waters of the state that may be protected against quality degradation include, but are
not limited to, domestic, municipal, agricultural and industrial supply; power
generation; recreation; aesthetic enjoyment; navigation; and preservation and
enhancement of fish, wildlife, and other aquatic resources or preserves. The City of
Poway has violated Provisions A.1.a, A.1.c and A.2.a of its NPDES Permit because its
discharge of pollutants from its point sources caused a condition of pollution in the
wetlands of Warren Canyon and in Lake Poway that has resulted in the loss of the
beneficial uses of these aquatic resources. The reservoir has lost some of its water
storage capacity because of Poway’s pollution from its point sources —i.e. earthen
stream crossings. Also the beneficial uses of the wetlands immediately above Boulder
Bay at the entrance into Lake Poway has been lost because of increased sedimentation
that has changed the nature of the wetlands there from forested wetlands into
herbaceous wetlands.

§1n 2017, Lake Poway had a higher numeric turbidity level than allowed by state law for drinking water.
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i. Sediment-laden runoff results in increased turbidity and decreased oxygen in a
stream and the receiving reservoir, which in turn results in loss of in-stream
habitat for fish and other aquatic species.

ii. Sediment-laden runoff can kill fish directly, destroy spawning beds, and
suffocate fish eggs and bottom dwelling organisms.

iii. Sediment-laden runoff can increase difficulty in filtering drinking water,
resulting in higher treatment costs, and can result in the loss of drinking water
reservoir storage capacity and decrease the navigational capacity of waterways.

iv. Sediment-laden runoff blocks light and reduces growth of beneficial aquatic
grasses.

f. While exiting the stream crossings, the rush of storm water traveling through the City of
Poway’s MS4 during the winter storms of 2017 mobilized the stream crossing one piece
of sediment at a time until the polluted storm water traveled toward Lake Poway and
most of the dredge and fill material from the crossings was deposited either in the
wetlands above Boulder Bay or in the lake bottom. The City of Poway is liable under the
CWA because (1) the City “discharged pollutants from a point source, (2) the poliutants
are fairly traceable from the point source to a navigable water such that the discharge is
the functional equivalent of a discharge into the navigable water, and (3) the pollutant
levels reaching navigable water are more than de minimis.” Hawai’'l Wildlife Fund v.
County of Maui, 886 F.3d 737, 749 (9 Cir. 2018).

141. On February 1, 2018, the City of Poway entered into a contract with CLE Engineering Inc.
to perform a bathymetric survey of Lake Poway in order to characterize the thickness of the
terrestrial sediment that has deposited in the reservoir from its MS4 system following the
Winter Storm Events of 2017. To supply City engineers with options for the removal of
terrestrial sediment from Boulder Bay and other identified areas of Lake Poway, CLE will compile
a dredge report. The stated goal of the project is to assess the siltation and storage capacity of
Lake Poway and a review of the removal of silt from Boulder Bay and adjacent areas. The
Feasibility Report will include an evaluation of the constraints and opportunities associated with
dredging and dredged material disposal, dredge volumes, dredging needs, and overall project
costs of removing the lodged sediment buildup in Lake Poway caused by the City of Poway’s
illicit activities.

142. A permittee violates the CWA when it violates any term of its NPDES permit. See Russian
River Watershed Prot. Comm. V. City of Santa Rosa, 142 F.3d 1136, 1138 (9™ Cir. 1998); see also
40 C.F.R. § 122.41(a) (“Any permit noncomp nce constitutes a violation of the Clean Water Act
and is grounds for [an] enforcement action”); N~ "~ ~l. Advocates v. City of Portiand, 56 F.3d
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979, 986 (9™ Cir. 1995) (noting that “[t]he plain language of [the CWA citizen suit provision]
authorizes citizens to enforce all permit conditions”); Environmental Law Handbook 327 (“The
primary purpose of NPDES permits is to establish enforceable effluent limitations.”).

143. The City of Poway has failed to fulfil Provision A.4 of its NPDES permit, which provides:
“Each Copermitte must achieve compliance with A.1.a, A.1.c, and A.2.a through timely
implementation of control measures. . . .Upon a determination by either the Copermittees or
the San Diego Water Board that discharges from the MS4 are causing or contributing to a new
exceedance of an applicable water quality standard not addressed by the Water Quality
Improvement Plan, the Copermittees must submit the following updates to the Water Quality
Improvement Plan . . .: Water quality improvement strategies (i.e. BMPs, retrofitting projects,
stream and/or habitat rehabilitation projects, adjustments to jurisdictional runoff management
programs, etc.) that will be implemented to reduce or eliminate any pollutants or conditions
that are causing or contributing to the exceedance of water quality standards.”

a. Many of the steps to control storm water discharges are simple and not costly,
including: installing relatively simple and low cost sediment and erosion control devices
such as silt fences before huge storms as a temporary measure until the earthen
crossings can be replaced with engineered bridges that will not contribute to the point
source pollution in Lake Poway.

b. “[Clompliance with the Provision A.4 does not shield a Copermittee who may have
violated Provision A.1.a, A.1.c or A.2.a from an enforcement action” including a citizen
suit. The engagement in the iterative process does not provide a safe harbor from
liability for violations of permit terms prohibiting exceedances of water quality
standards. The NPDES permit is designed to allow the iterative process to continue as
many times as necessary to fulfil strict water quality standards.

c. In my citizens suit, | will seek injunctive relief including a stream restoration and
constructed wetland project on APN: upstream from Lake Poway to
mitigate the environmental damage done by the City of Poway and to fulfill the City’s
NPDES permit requirements. See Exhibit A. The details of this project have been
{ ared by Tory R. Walker, who is a registered Professional Engineer, a Certified
Floodplain Manager, and a widely recognized storm water quality expert, with over 30
years of experience in water resources planning and engineering. He has overseen
hundreds of hydrologic studies, including the preparation of regional drainage master
plans and hydrologic model calibrations, and he has analyzed and designed numerous
flood and storm water facilities and structures, including in-stream stabilization
structures, embankments, channels, culverts and basins. He has analyzed the storm
water issues above Lake Poway and has designed a plan to reduce peak flows and to
reduce sediment load into the downstream reservoir by reducing non-point source
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pollution through stream bank stabilization and grade control structures that will slow
flows, reduce erosion, and stabilize an already eroded creek section on APN: 278-210-
1800. The overall project will be wetland and upland habitat creation and enhancement
suitable for a mitigation bank. See Exhibit B.

2. In 2017, the City of Poway rebuilt the destroyed earthen crossings in its MS4 right
above Lake Poway in violation of sections 301, 401, and 404 of the Clean Water
Act.

144, On January 24, 2017, the Poway City Council adopted Resolution No. 17-004 which
declared an emergency within the City of Poway and suspended environmental review and the
notice and bidding requirements in connection with emergency repairs due to significant winter
storms that occurred on January 20 and February 27 of 2017.

145. Inits July 18, 2017 Report of Emergency Repair Expenditures Pertaining to Resolution
No. 17-004, the City listed $4,500 as a current expenditure on storm drain/CMP (corruglated
metal pipe) repairs at Lake Poway. There are at least three locations in the vicinity of Lake
Poway where storm drain CMP culverts are used to drain water into Lake Poway from various
streams and tributaries coming off the nearby hills and mountains. All three of these culverts
were repaired following the 2017 Winter Storm Event.

146. On April 17, 2017, the City of Poway started a project in Warren Creek, a biue-line
stream as depicted on a USGS topographic map that flows into Lake Poway, which is considered
navigable “waters of the United States.” The City described the project in its Army Corps of
Engineers’ Regional General Permit 63 as follows: “Place 48" tall x 72” wide x 20’ long oval
corrugated metal pipe (CMP) into 0.007 acre of non-wetland waters of the U.S. No excavation,
pushing, shoving or contouring of the soil occurred while placing the pipe.” After placement of
the CMP, staff hand placed rocks and boulders with the assistance of a back hoe and
backfilled/compacted the remaining area with soil and class Il base material.” The City described
the purpose of the activity as follows: “Provide vehicular access around the lake for the
maintenance of trash receptacles, trails, and other related assets, and the pumping of spoiled
porta pots to eliminate the potential for human waste in proximity of drinking water. Provide
emergency access for the City of Poway Fire Department in response to reports of traumatic
injury, dehydration, acute medical emergencies such as heart attacks and strokes. Many of
these emergencies require a rapid delivery of paramedic services and transport to a hospital for
continued patient care. The activity was the minimum necessary to alleviate the immediate
emergency.” The City described the following erosion and sediment control measures
implemented: “Straw wattles and booms were placed downstream. Staff performed all work
from the adjacent access control road, and no upstream and downstream material in the
tributary was pushed, shoved, or contoured.” The City described the following pollution
prevention measured implemented: “Spill containment materials were onsite; no equipment or
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vehicle fueling, lubrication, or maintenance were performed onsite; no equipment was placed in
the tributary.” The City finished the project on April 20, 2017.

a. Although the City of Poway described the project as occurring under “emergency”
conditions, “emergency” conditions (as defined by state and federal law) ended by
March 2017 when the winter rains subsided. Thus, the City of Poway violated the timing
and situational requirements of its RGP 63 general permit because the threat of stormy
weather had greatly subsided by the spring of 2017. The pictures below were taken on
April 17, 2017, the day that construction of the new stream crossing began.

b. The City of Poway submitted the pictures above and the pictures below to the
Department of the Army and to the State Water Board in its “Final Report for Regional
General Permit 63 for Repair and Protection activities in Emergency Situations (RGP
63).”
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c. However, the City of Poway completed unauthorized work in addition to this rebuilt
culvert crossing pictured above and violated the RGP 63 condition that the work
authorized be the minimum necessary to alleviate the immediate emergency. The City
of Poway failed to disclose to the federal and state authorities the recording device
placed adjacent to the crossing on the stream bank and the discharge pipe attached to
the culvert releasing non-storm water into its MS4. The pictures below were taken in
April 2018 at this same location.
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d. The RGP 63 permit states that work not described in the permit application
documentation but deemed necessary after a field assessment is not authorized unless
acknowledged by appropriate means. Permit modifications must also be described in
sufficient detail in the post-project report. The City of Poway failed to mention the
recording device and the discharge pipe in its post-project report.

e. The recording device and the attached discharge pipe have additional adverse effects on

aquatic resources including wetlands in the immediate vicinity. The City of Poway has
not engaged in a mitigation project to compensate for these effects.
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Although the City of Poway obtained a generalized Section 401 Water Quality
Certification by submitting its Final Report to the State Water Board, the certification
that the City received violated the RGP 63 condition that situations that do not meet the
definition of “emergency” require an individual water quality certification. The City of
Poway never obtained an individual water quality certification for its crossing and its
discharge pipe in Warren Creek. The individualized Section 401 certification should have
addressed the local basin plan and water quality standards as they pertain to this
project.

The City of Poway failed to engage in all necessary BMPs to control erosion and runoff
from areas associated with the aforementioned action in violation of its CWA permits.

Under RGP 63, restoration must include revegetation with native species. As the
pictures above show, the area has been denuded of native vegetation and has evasive
species such as yellow mustard wee 3rowing there instead.

Most importantly, the City of Poway has not adhered to the requirements of RGP 63
because no discharge of dredge or fill material may occur in the proximity of a public
water supply intake. The City of Poway cannot use RGP 63 or any other general permit
to repair its trail crossings above Lake Poway because the crossings occur in proximity of
a public water supply intake (the Boulder Bay M54 intake area of Lake Poway is a stone’s
throw away from the earthen crossing). The City must apply for an individualized permit
to undertake any access road repair projects above Lake Poway because this generalized
permit condition (or any of the other general permits) can never be satisfied.

The City of Poway did not adhere to the RGP 63 permit condition mandating that the
structure not impede the normal or expected high flows or cause the relocation of the
water. A future heavy storm would destroy the earthen crossing and mobilize the
dredged and fill material as effluent into the wetlands and reservoir below.

The City of Poway cannot justify placing the recording device and the discharge pipe into
its Warren Creek crossing under NWP 5 because of their proximity to a public water
supply intake. Also, no pre-construction notification was given to the appropriate
authorities and no individuat 401 water quality certification was obtair | for the device
or the discharge pipe, all of which would have been required by NWP 5.

The City of Poway is likely to repair these crossings without future Department of the
Army authorization.
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. The City of Poway has no intention of removing the discharge pipe or the recording

device. These fixtures are not for temporary scientific research but are required by a
Water Rights Agreement signed in 1968 by Poway and the City of San Diego.

Based on the aforementioned information, | plan to file a citizen suit under the CWA
against the City of Poway for conducting unauthorized work in waters of the U.S.
without a valid § 404 permit. The City of Poway has been in violation of § 404 of the
CWA for at least 365 days at this location, for a total of at least 365 violations, and the
violations are accumulating with each passing day. To the extent that any work done by
the City of Poway is deemed to be “permitted” by the EPA, | will sue the EPA under the
Administrative Procedure Act for the EPA's failure to veto a “permit” issued by United
States Army Corps of Engineers for discharges that have unacceptable adverse effects
on waters of the U.S. However, the facts presented here show that at least some of the
work was unauthorized and unpermitted.

The City of Poway has also violated its NPDES Permit No. CAS0109266, Provision A.1.a,
which provides: “Discharges from MS4s in a manner causing, or threatening to cause, a
condition of pollution, contamination, or nuisance in receiving waters of the state are
prohibited.” Discharges resulting from winter rains on January 9, 2018 and February 27,
2018 from City of Poway’s rebuilt crossing threatened to cause a condition of pollution
in the wetlands above Boulder Bay and in Lake Poway. Small amounts of effluent
released from its point source crossings entered into the wetlands above Lake Poway
and into the reservoir on those dates.

Provision A.1.b of NPDES Permit No. CAS0109266 prohibits non-storm water discharges
into MS4s unless such discharges are authorized by a separate NPDES permit. The City
of Poway does not have a separate NPDES permit for its discharge pipe attached to its
culvert in Warren Creek. The discharge pipe has released processed water that runs
through a recording machine that add contaminants such as oils to the water before the
water is discharged into the City’s MS4. Discharges from this pipe occurred on January 9,
2018 and February 27, 2018 and will occur in the future on days with heavy rains.

As a remedy for the unauthorized and unpermitted work, | will seek to enjoin the City to
undertake a stream restoration and a constructed wetlands project on APN: 278-210-

1800 to fulfill the requirements of the CWA and ESA. See Exhibit A.

On July 17, 2017, the City of Poway entered into a contract for the Lake Poway Trail

Slope Repair project with the Piperin Corporation. This project was constructed under the
January 24, 2017 Proclamation of Local Emergency, which was the City’s justification for waiving
environmental review and the formal bidding procedures normally associated with this type of
project. After the heavy rains in January and February of 2017, City staff discovered cracks in the
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soil slope adjacent to the Lake Poway access road. The City utilized its on-call geotechnical
consultant to perform a limited geotechnical evaluation of the dirt road surrounding Lake
Poway. The limited geotechnical evaluation specifically focused on an area where a large crack
had formed parallel to the road. During the investigation, it was discovered that the tension
crack had formed due to surficial instability of the slope at this location. The project repaired the
slope by replacing a section of clogged storm drain pipe and reconstructing the slope by
benching the exposed slope face into competent material, and rebuilding the slope with
compacted fill. The final cost of the project was $38,976.70. The picture below depicts work
done by the Piperin Corporation.

a. The Piperin project was not executed in “emergency” conditions as the work was done
in the dry summer months. The City of Poway abused its emergency powers by
suspending environmental review and state bidding laws to repair all of its earthen
crossings above Lake Poway including the one repaired by the Piperin Corp. Under state
law, the Piperin Corporation may be required to pay the City back for the payment
made to them for its work as the work was done in violation of state bidding laws.
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The City of Poway, the Piperin Corporation, or any other organization failed to procure a
valid permit for any of the storm drain/crossing repairs over any of the tributaries
feeding Lake Poway. The City of Poway cannot use NWP 14, 3, or 14 to justify any of its
culvert crossing repairs above Lake Poway because of the crossings’ proximity to a
public water supply intake.

The City cannot fulfill NWP 14, 3, 14 or any other generalized Department of the Army
permit because the City failed to submit pre-construction notifications to the district
engineer prior to commencing the repair activity which involved discharges in a special
aquatic area and which involved activity in the vicinity of endangered and threatened
species protected by the ESA. Because the crossings will not withstand expected high
flows and because the City failed to engage in compensatory mitigation of additional
riparian areas as required by the generalized permits and the City’s Habitat
Conservation Plan, the City cannot claim that the work done by City or the Piperin
Corporation in waters of the United States was authorized or permitted.

The City of Poway is likely to repair these crossings without Department of the Army
authorization and without water quality certifications in the future.

Based on the aforementioned information, | plan to file a citizen suit under the CWA
against the City of Poway for conducting unauthorized work in waters of the U.S.
without a valid § 404 permit. The City of Poway has been in violation of § 404 of the
CWA for at least 365 days at the two other crossing locations in the area above Lake
Poway including the one repaired by the Piperin Corporation, for a total of at least 730
violations (the other crossing was repaired by the City of Poway staff). To the extent
that any work done by the City of Poway or its agents is deemed to be “permitted” by
the EPA, | will sue the EPA under the Administrative Procedure Act for the EPA's failure
to veto a “permit” issued by United States Army Corps of Engineers for discharges that
have unacceptable adverse effects on waters of the U.S. However, the facts presented
here show that all of the work done to repair the other two crossings in tributaries
above Lake Poway was unauthorized and unpermitted.

The City of Poway has also violated its NPDES Permit No. CAS0109266, Provision A.1.a,
which provides: ”Discharges'from MS4s in a manner causing, or threatening to cause, a
condition of pollution, contamination, or nuisance in receiving waters of the state are
prohibited.” Discharges resulting from winter rains on January 9, 2018 and February 27,
2018 from the City of Poway’s rebuilt crossings threatened to cause a condition of
pollution in the wetlands above Boulder Bay and in Lake Poway. Effluent is likely to be
released from these point sources every time it rains more than one half of an inch in
the future.
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g. The City of Poway failed to procure individualized water quality certifications for any of
its tributary crossing repairs in violation of Section 401 (and Section 404) of the Clean
Water Act.

h. As aremedy for the unauthorized and unpermitted work, | will seek to enjoin the City to
undertake a stream restoration and a constructed wetlands project on APN: 278-210-
1800 to fulfill the requirements of the CWA and ESA. See Exhibit A.

148. The CWA provides independent protection to waters within the jurisdiction of the
United States, and this protection extends to critical habitat for threatened and endangered
species as listed under the Endangered Species Act. The CWA, like the ESA, is structured to
prohibit any harmful action unless the responsible agency concludes that certain ecological
standards have been met to minimize and mitigate for that harm. 33 U.S.C. §§ 1251, 1311, 1344;
e.g., 33 C.F.R. §§ 323, 325. The combined ecological loss to wetlands has exceeded 0.1 acres
when one accounts for the three crossings above Lake Poway in toto and the sensitive wetlands
that exists near the exit point of the tributaries which all have been harmed by the sediment
deposits coming from the dredged and fill material becoming effluent with the addition of storm
water. These wetlands contain Pacific shining willows and other obligate wetland species that
are home to endangered and threated species such as California gnatcatcher (Polioptila
californica californica), and the Least Bell’s vireo (Vireo bellii pusillus). Any valid Army Corp
permit would require ESA § 7 consultation, and that consultation for the loss of wetlands was
not accomplished. The City of Poway failed to conserve similar habitat as compensatory
mitigation for its crossings and the destructive impact that the crossings have had and will have
in the future. Alternatively, the regulations require § 7 consultation to be re-initiated when the
action of the City causes effects to listed species or critical habitat that were not previously
considered. 50 C.F.R. § 402.16.

a. The City of Poway’s unpermitted/unauthorized work in waters of the United States has
led to effluent being deposited in other waters of the United States and has destroyed
habitat. Based on this theory, | will file a cause of action for the City of Poway's violation
of § 404 of the CWA as no discharge of dredged or fill material may be permitted if: (1) a
practicable alternative exists that is less damaging to the aquatic environment or (2) the
nation’s waters would be significantly degraded. In other words, if the City had obtained
proper permits and had undergone the normal environmental review process, it would
have showed that steps were taken to avoid impacts to wetlands, streams and other
aquatic resources; that potential impacts were minimized; and that compensation will
be provided for all remaining unavoidable impacts. These impacts have harmed
sensitive habitat for endangered and threatened species.
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b. ESA section 11(g) citizen suits and suits under the Administrative Procedure Act may be

149.

brought for a municipality’s failure to engage in ESA section 7 consultation that is

required for every federal agency action under the Clean Water Act. Alternatively, the

federal agencies can be sued for their failure to engage in the section 7 consultation

process. The City of Poway has failed to follow the terms of its Habitat Conservation

| nand its requirement that all environmental losses be compensated with purchases

of additional land with equivalent habitat values as a result of its activities in waters of
e United States.

As a remedy for the City’s ecological harm in the past and future, | will seek to enjoin the
City to undertake a stream restoration and a constructed wetlands project on APN: 278-

x. (b)(6); Personal Pri

and to purchase those wetland habitat credits as compensatory mitigation.
See Exhibit A.

3. In 2017, the City of Poway rebuilt a destroyed earthen crossings in its MS4 on
APN: about a mile away from Lake Poway in violation of sections
301, 401, and 404 of the Clean Water Act.

The City of Poway owns APN: The parcel is zoned open-space resource

management. According to the City’s Habitat Conservation Plan, the parcel contains a listed
species, Encinitas baccharis (Baccharis Vanessae). The species extends to Mount Woodson and
Poway where it is associated with dense southern mixed chaparral. 61 Fed. Reg. 195 (October 7,
1996). The parcel also contains a portion of Warren Creek.

a.
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The City of Poway maintains a hiking trail on APN: called the Warren
Canyon Trail. A portion of the trail meets Highway 67 in an extremely steep portion of
Caltrans’ right of way. The Warren Canyon Trail meanders through the lower reaches of
Mount Woodson and leads to Lake Poway.

The Warren Canyon Trail crosses over Warren Creek on APN: The
approximate location of the point of crossing is depicted by a red arrow on the
photograph below:
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After the heavy rains of 2017, the crossing was destroyed and the effluent was
deposited in the wetlands of Warren Canyon and into Lake Poway below.

As an intermittent stream, water flows in Warren Creek on APN:
continuously from January to the beginning of April during most years. Rock Haven
Spring is located near the parcel and on the adjacent Caltrans right of way. Water from
this spring as well as the blue-line stream draining Rock Haven contributes to the water
flowing into this portion of Warren Creek.

| own the five parcels surrounding the City’s open-space parcel: 278-210-
0300, and All o this land that | own i

zoned rural residential.

The City’s trail crossing on APN: SR over Warren Creek has resulted in
dredged and fill material being intentionally placed in waters of the United States.

During the heavy storms of 2017, effluent from the City’s crossing resulted in pollution
traveling onto my property at APN: This pollution harmed the wetlands
located on the City’s property and my property on each and every day between January
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20, 2017 and April 1, 2017, for a total of 70 violations. This pollution violated the City’s
NPDES permit, Provisions A.1.a, A.1.c, and A.2.a for many of the same reasons as
mentioned above on pages 29-31, #140. Some of this pollution traveled all the way into
Lake Poway on those dates.

In the Spring of 2017, the City repaired this crossing without a proper CWA § 404 permit
because the City failed to file a pre-construction notification or obtain a water quality
certification for this crossing. The City violated § 404 of the CWA at this location for at
least 365 days and the violation continues into the present.

The repaired crossing violated the City’s NPDES permit because effluent released from
the City’s point source of dredged and fill material at its crossing on APN: RIS
caused and threatened to cause pollution in the form of sediment to be placed on the
City’s wetlands and my wetlands located on APN: on January 9, 2018 and
February 27, 2018, both days with heavy rains.

The threat of a discharge onto the City’s wetlands and my wetlands continues to this
day and will be especially pronounced during the next rainy season, which has been
forecasted to be a wet one. In 2017, the area received about 22 inches of rain for the
season. In some years, the area h